














of circumstances” approach, but disagreed with its conclusion that
the totality of circumstances in this case justified the enforcement
stop.

Editors Note: This opinion contains many cites and arguments
and is a must read when briefing a roadblock evasion issue.

Tailgating Statute Not Void For Vagueness

Nolan v. State
Mississippi Court of Appeal — Docket 2014-KM-01647-COA (2016)
2016 WL 121723

Mississippi’s prohibition against tailgating reads as follows:
“The driver of a motor vehicle shall not follow another vehicle more
closely than is reasonable and prudent, having due regard for the
speed of such vehicles and the traffic upon and the condition of the
highway.” Citing statutes from other jurisdictions containing similar
or identical language, the Court rejected appellant’s claim that the
statute is unconstitutionally vague and subjective.

Conviction Reversed Based On Judge’s Coercive Instruction To

Reach Verdict

Commonwealth v. Firmin

_ NE3d__ (2016)

Appeals Court of Massachusetts — Docket No. 14-P-1873
2015 WL 10015094

Before deliberations began, the trial court instructed the jury that
(a) they should do whatever voting or whatever they need to do to
reach a verdict if they see a ground swell of support in one direction
or the other because, “[i]f we don’t get a unanimous verdict ... we
have to do this case all over again and we’re booked out until May
now”’; (b) the court would “really appreciate it if [the jury] could
resolve this”; and (c) the court would take a verdict if the jury
reached one between 12:41 p. m., when they adjourned to deliberate,
and 1:00 p.m,, when they recessed for lunch.

Noting that trial courts must avoid language that may coerce
jurors into reaching a verdict, and finding the judge’s instruction
“may have led jurors to believe that they should compromise their
own conscientious convictions in order to reach a verdict,”
the Court reversed the quickly returned conviction without even
evaluating the strength of the evidence.

DUI and Speeding Does Not Constitute Reckless Endangerment
Offense Per Se

State v. Rich

Washington State Supreme Court (en banc) — Docket No. 91623-3
(2016)

2016 WL 74919

Evidence of DUI and speeding does not constitute the separate
offense of “reckless endangerment” absent additional proof that
defendant engaged in conduct creating a substantial risk of death or
serious physical injury to another.

The additional evidence sufficient to affirm the conviction here
was the fact that defendant was more than twice the legal limit (.18
percent BAC), admitted to feeling tipsy, and drove with a young
child in the front seat.

Looking At Cell Phone Not Reasonable Suspicion of Texting

U.S. v. Paniagua-Garcia (7" Cir. 2016)
Docket No. 15-2540

An Indiana statute prohibits “texting” (sending or receiving
textual material on a cellphone or other handheld electronic device;
also called “text messaging” or “wireless messaging”) or emailing
while operating a motor vehicle. All other uses of cellphones by
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drivers are allowed.

While passing Defendant on an interstate highway, the officer
testified he saw him holding a cellphone in his right hand, that
his head was bent toward the phone, and that he “appeared to be
texting.”

The enforcement stop was a violation of the Fourth Amendment.
“What the government calls ‘reasonable suspicion’ is just
‘suspicion.”” What the officer observed, held the Court, “was
consistent with any one of a number of lawful uses of cellphones.”

It analogized the situation to an officer seeing a driver taking a sip of
a drink and stopping him on suspicion of consuming alcohol.

Five pounds of heroin found suppressed. Maybe the Court had
doubts about the officer’s credibility given the claim of consent to
search the inside of the spare tire found in the trunk.

Refusal To Perform FST’s Admissible To Show Consciousness
of Guilt Even Though Defendant Not Admonished Of That
Potential Use

State v. Farrow
Vermont Supreme Court — Docket No. 2014-427
2016WL932894

Defendant’s refusal to participate in field sobriety tests admissible
to show consciousness of guilt, even absent an admonition that the
refusal could be used against the accused at trial. Admissibility is
still subject to the trial court’s discretion in weighing probative value
vs. potential for undue prejudice, but no abuse of discretion found
here especially since jury was instructed that it was not required to
draw any inference from evidence of refusal and defense counsel
was free to argue other reasons for it.

Evidence of Intoxilyzer 5000 Errors Is Probative Even Though

Accuracy Checks Immediately Before And After Subject Test
Were Fine

State v. Cruz-Romero

Idaho Court of Appeals — Docket No. 42994
___P3d._ (20106)

2016WL1249367

Defendant was breath-alcohol tested on an Intoxilyzer 5000 on
April 27. Calibration of the machine had tested within tolerance
on April 8 and again on May 9. However, the machine had several
inexplicable out of tolerance test results occurring on April 5, May
15, and May 16.

The trial court erred in excluding the “out of tolerance” test
results as “non-probative” without balancing the probative value of
the evidence against the danger of unfair prejudice, confusion of the
issues, or misleading the jury.

B Scotus Radar %l

P ending before the high Court is a petition for review raising

the following question:

Whether a trial court must ask potential jurors who admit
exposure to pretrial publicity whether they have formed opinions
about the defendant’s guilt based on that exposure and allow or
conduct sufficient questioning to uncover bias, or whether courts
may instead rely on those jurors’ collective expression that they can
be fair?

MecDonnell v. United States (Docket No. 15-474)
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for our clients, they’ll be much more predisposed to agree with our
arguments. We do that by using devil words, prior inconsistent and
consistent statements, and passionate and effective argument. We let
them see that our clients are victims, and when this can be conveyed
credibly, they will want to help.

The National College for DUI Defense has a wide array of resources
and programs to help our members improve our skills to best serve
our clients within the law and the rules of ethics. We have over 2300
members, an incredible website where members can blog, a virtual
library, a journal, a certification program, a very active email list, an
amicus committee, and some of the best training programs available
anywhere. This includes public defender training all over the country
and our sponsored seminars: MSE with TCDLA in New Orleans in
March and April; Serious Science in Ft. Collins in May; our summer
session in Cambridge, Massachusetts toward the end of July; our
Las Vegas seminar with NACDL in the fall; our Drug Seminar in
Arlington, Texas in December; and our winter session which will be
in Tucson in January.

I am very much looking forward to our summer session which will
feature some new formats and topics. Marj Russell of the National
Trial Lawyer’s College will teach us highly effective techniques for
cross-examination — unlike anything you have done before. She says
“if we understand, accept, and validate the values and beliefs on
which jurors may rely to our detriment, instead of working against
them, we can discover how to show that the opposing actors have
not honored those elements due to compromise, failure, or betrayal.
Then we weave it together with the underlying human stories -
including insight into the opposing witness - that cause jurors to be
moved to act for justice on our behalf.” Then we will break up into
small workshops where we can practice using the cross-examination
techniques, featuring taping and critiques.

This past fall a driver plowed into a group of college students at
an Oklahoma State University homecoming parade — killing four
people, including a toddler, and was charged with second degree
murder. NCDD member Tony Coleman was quickly retained and
faced a national media blitz. He will explain his approach to this
difficult case.

NCDD member Brad Williams practices immigration law in addition
to DUI defense. The rules are changing, and we need to know how
our representation of non-citizen defendants will affect their lives,
and their family’s lives.

Professor Byron Warnken of the University of Baltimore Law
School will tell you what you need to know to successfully attack
and vacate your clients’ prior convictions. Trial is not always the best
option for our clients. If we are going to have to plead some of them
guilty, we need to know how to get the best possible result.

Professor Rishi Batra is an Assistant Professor of law at the Texas
Tech University School of Law who teaches Alternative Dispute
Resolution and Negotiation. He will teach us techniques to help us
get better results, when our choices are limited.

This summer, for the first time, we will be introducing small elec-
tive seminars, like upper level college classes. Participants may
choose two electives from the following topics: Charging document
defenses; Suppression motions; Discovery, Subpoenas, FOIA; Social
media; Federal DUIs; Military clients; Security clearances; Sentenc-
ing; Ignition interlock, Scram; Commercial driver’s and other pro-
fessional licenses; Technology; Law office, business issues; Alcohol
and drug treatment; and Appeals.

To be a good trial lawyer, you must know the rules of evidence
backwards and forwards. NCDD member Mary Chartier will take us
through the rules we need to know to win trials, including hearsay,
authentication, and other crimes evidence.
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We will split into two groups for presentations on Voir Dire by
NCDD Regent Doug Murphy and Bench Trials by NCDD Dean
Lenny Stamm.

We will split into three groups for presentations on Bad Breath 2.0
by NCDD Assistant Dean Jim Nesci, Cross-examination of the
Blood Test Chemist and Phlebotomist by NCDD Regent Andrew
Mishlove for attendees with five years or less experience practicing
law and Advanced Cross-examination of the Blood Test Chemist and
Phlebotomist by NCDD Regent Joe St. Louis.

Many of our clients suffer from medical conditions, the symptoms
of which can be confused with signs of impairment. NCDD member
Andy Alpert will explain how we can use these medical conditions
to defend our clients. NCDD Regent and Treasurer Bill Kirk will tell
us how to steal victory from the jaws of defeat.

Before Alan Goldstein’s untimely death from lung cancer in 1991

at the age of 48, he gathered in a TV studio in Washington D.C. to
videotape a DUI defense CLE with NCDD Founding Members Flem
Whited, John Henry Hingson, Don Nichols, and Gary Trichter. Al-
an’s presentation on the philosophy and techniques of DUI defense
continues to be an inspiration to DUI defense lawyers today.

Incoming NCDD Dean Jim Nesci will give the Dean’s Address.

This year the keynote address will be delivered by Dean Strang and
Jerry Buting. Dean and Jerry were two Wisconsin lawyers whose
defense of Steven Avery, a DNA exoneree who served 18 years in
prison for a rape he did not commit only to be convicted of murder
and sentenced to life a few years later, is featured in the Netflix pro-
duction, Making a Murderer.

Our growing College has a great deal to offer our members, and I
hope to see you in Cambridge this July, if not before.

NCDD BOARD
CERTIFICATION EXAM
Applications Due August 31, 2016

January 18, 2017

Tucson, Arizona

The Only DUI Defense Board Certification Recognized And
Approved By The American Bar Association
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UPCOMING SEMINARS

SUMMER SESSION . METROLOGY llI:
July 20 - 23, 2016 Register Now!  .ccicr as vour sesT perense
Held At The Harvard Law School www.ncdd.com November 4 - 5, 2016
Cambridge, MA San Diego, CA

2016 DWI MEANS DEFEND WITH INGENUITY -
HIGH GEAR DEFENSES FOR GETTING
TO VICTORY LANE
September 22 - September 24, 2016
The Bellagio
Las Vegas, NV

California attorney Michael Kennedy and New Mexico Quality Lab Control Expert Janine Arvizu lectured at NCDD’s Winter Session
in Santa Monica, CA, in January.
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